IN THE SUPREME COURT OF THE STATE OF FLORIDA
JEB BUSH,
Governor of the State of Florida,

Appellant,
CASE NO.: SC04-925

MICHAEL SCHIAVO, as Guardian of
the Person of THERESA MARIE SCHIAVO,

Appellee.
/

APPELLANT'SMOTION TO RECALL MANDATE AND
STAY ISSUANCE OF MANDATE PENDING
APPELLANT’'SPETITION FOR WRIT OF CERTIORARI
TOTHE UNITED STATES SUPREME COURT

The Appellant, JEB BUSH, GOVERNOR OF THE STATE OF
FLORIDA, (the “Governor”), by and through undersigned counsel, hereby
moves this Court to recall the mandate and stay issuance of the mandate in
this cause pending filing and resolution of Appellant’s Petition for Writ of
Certiorari to the United States Supreme Court. In support of this motion, the
Governor states as follows:

1. On October 21, 2004, this Court entered an order denying the
Governor’s Motion for Rehearing and Clarification in this matter.

2. Also on October 21, 2004, this Court directed the clerk to issue



the mandate immediately.

3. Counsal for the Governor is preparing a Petition for Writ of
Certiorari, seeking to have this Court’ s order reviewed by the United States
Supreme Court.

4, The Governor anticipates filing the Petition for Writ of Certiorari
with the United States Supreme Court within the next fifteen (15) days.

5. On October 22, 2004, the Governor’s counsel received a copy of
correspondence from counsel for Michael Schiavo which indicated that the
mandate from this Court having been issued, Mr. Schiavo intended to proceed
as quickly as possible with efforts to remove Theresa Schiavo’s feeding tube.
A copy of this correspondence is attached for the Court’s convenience as
Appendix 1 hereto.

6. If the mandate is not recalled and this matter stayed, it is very
likely that Theresa Schiavo’s feeding tube will be removed and that she will
die of starvation and dehydration before the Governor is able to seek review
of this Court’ s order.

7. The Governor argues that given this critical importance of the
Issues presented by this case and given the indisputable fact that Theresa
Schiavo's life hangs in the balance, the mandate should be recalled and

subsequent issuance stayed pending the filing a resolution of the Governor’'s



petition to the United States Supreme Court.

8. Furthermore, no irreparable harm will accrue to Mr. Schiavo if
the mandate is recalled and a stay issued. Although Mr. Schiavo may argue
that any delay inures to the detriment of Terri Schiavo by delaying the
exercise of her alleged decision to end her life by starvation and dehydration,
It isthe Governor’s position that he has been denied his due process rights
and precluded from presenting competent evidence in this matter
demonstrating Terri Schiavo’s wishes to remain alive under the present
circumstances.

9. Further, the potential for irrevocable harmto Terri Schiavois
real and imminent. Even an erroneous decision not to terminate the
withdrawal of sustenance results merely in maintenance of the status quo. In
such a case:

...the possibility of subsequent developments such as

advancements in medical science, the discovery of new

evidence regarding the patient’ s intent, changesin the law, or

simply the unexpected death of the patient despite the

administration of life sustaining treatment at |east create the

potential that awrong decision will be mitigated. An

erroneous decision to withdraw life-sustaining tr eatment,
however isnot subject to correction.

Cruzan v. Director, Missouri Dept. of Public Health, 497 U.S. 261, 283

(1990). (emphasis added).



WHEREFORE, Appellant respectfully requests this Court recall the
mandate in this matter and stay subsequent issuance of same until such time
as the Governor’s petition for relief to the United States Supreme Court is

resolved.

Respectfully submitted,

Counsdl for Jeb Bush, Governor of the State
of Florida
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Wilkes & McHugh, P.A.
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Phone: (813) 873-0026
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that atrue and correct copy of the foregoing has
been furnished by Federal Express Overnight Delivery to George J. Felos,
Felos & Felos, P.A., 595 Main Street, Dunedin, Florida 34698; to Thomas J.
Perrelli, Robert M. Portman, Nicole G. Berner, Jenner & Block, LLC, 601
13" Street, NW, Suite 1200, Washington, DC 20005; to Randall C.
Marshall, Legal Director, American Civil Liberties Union of Florida, 4500
Biscayne Blvd., Suite 340, Miami, Florida, 33137; to Jay Vail, Office of the
Attorney General, PL-01, The Capitol, Tallahassee, Florida 32399; and to
James Alan Sekulow, James M. Henderson, Sr., Walter M. Weber, David
Cortman, ACLJ, 1000 Hurricane Shoals Road, Suite D-600, Lawrenceville,



GA 30043; to Patricia Fields Anderson, 447 Third Avenue North, Suite
405, St. Petersburg, Florida 33701; to Max Lapertosa, Kenneth M. Walden,
Aliza Kaliski, Access Living, 614 West Roosevelt Road, Chicago, Illinois
60607; to George K. Rahdert, Rahdert, Steele, Bryan & Bole, P.A., 535
Central Avenue, St. Petersburg, Florida 33701; to William L. Saunders, Jr.,
Center for Human Life and Bioethics at The Family Research Council, 801 G
Street, NW, Washington, DC 20001; to Jan G. Halisky, 507 S. Prospect
Avenue, Clearwater, Florida 33756; to Mary L. Wakeman, Lauchlin T.
Waldoch, Scott M. Solkoff, The Elder Law Section of the Florida Bar and
AFELA, 101 N. Monroe Street, Suite 900, Tallahassee, Florida 32302-0229;
to David S. Ettinger, Jon B. Eisenberg, Horvitz & Levy, LLP, 15760
VenturaBlvd., 18" Floor, Encino, California 91436; to Bruce G. Howie,
5720 Central Avenue, St. Petersburg, Florida 33707; to Gordon Wayne
Watts, 821 Alicia Road, Lakeland, Florida 33801-2113, on this 22nd day of
October 2004.
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